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Emery Worldwide, One Lagoon Drive, Suite 400, Redwood City, CA 94065, opposes 

the motion to compel production of information and materials requested in UPS’s eighth set of 

interrogatories to witness Sharkey (UPS/USPS-T33-43 through 58). As demonstrated in the 

affidavit attached as Exhibit A, revealing the information and materials requested in the a 

interrogatories would be tantamount to revealing Emery’s costs and pricing strategies and would 

give UPS an unfair advantage in competition with Emery To the extent that this information is 

relevant and necessary to the pending rate proceeding, Emery consents to its production only 

pursuant to a protective order that precludes access by UPS competitive decision-makers. 

ARGUMENT 

I. The Postal Rate Commission is not the proper forum to decide the 
confidentiality of the Priority Mail contract. 

UPSl’s argument that Emery has provided insufficient grounds to insist on a protective 

order is really a request that Postal Rate Commission conduct an analysis of the propriety of 

withholding confidential portions of the Priority Mail contract under the Freedom of Information 



Act (“the FOIA”) and the Trade Secrets Act. See 5 U.S.C 5 552(b)(4); 18 U.S.C. $ 1905. But 

this is not thLe proper forum to conduct such an analysis. If UPS believes that the Postal Service 

is improperly withholding certain information contained in the Priority Mail Contract, it may 

appeal that decision under the procedures set out in the FOIA. See 5 USC. § 552(a)(5)(B) (de 

novo review of decision to withhold documents). Moreover, the protective conditions proposed 

by Emery would allow UPS’s attorneys and experts to have access to the information they seek 

in this proceeding. Just as if the information were generally released, they could use it to 

evaluate cos;ts to the Postal Service of transporting Priority Mail. The only real limitation on the 

attorneys and experts is that they cannot use it for other purposes, such as in making competitive 

decisions that might affect Emery. Preventing UPS competitive decision-makers from reviewing 

Emery’s confidential information would thus not prejudice UPS. 

II. Emery has established that portions of the Priority Mail Contract are 
proprietary and confidential. 

Despite Emery’s agreement to disclose the Priority Mail Contract under protective or&, 

the affidavit attached as Exhibit A demonstrates sufficient grounds to withhold it. The FOIA and 

the Trade Secrets Act prohibit disclosure of trade secrets and privileged or confidential 

commercial or financial information. 5 U.S.C 5 552(b)(4); 18 U.S.C. 5 1905. Information is 

confidential if its release would cause substantial harm to the competitive position of the person 

releasing it. National Parks & Conservation Ass’n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 

1974). Contractor costs, profit margins, and pricing strategies have been uniformly found to be 

exempt from disclosure under FOIA because releasing that information “would allow 

competitors; to estimate, and undercut [the contractor’s] bids.” See Gulf & Western Indus. V. 
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United Statl:s, 615 F.2d 527, 530 (D.D.C. 1979). And if releasing unit prices would effectively 

reveal a contractor’s costs or pricing strategies, unit prices cannot be released. Snerrv Univac 

Div. v. Baldridee, No. 82-0045-A, 1982 U.S. Dist. LEXIS 17764 (E.D. Va. June 16, 1982) 

(attached as Exhibit B). 

A. Releasing the Priority Mail Contract would reveal Emery’s costs and 
pricing strategies. 

As Emery emphasized in its memorandum supporting the Postal Service’s objections to 

the UPS interrogatories - as well as the affidavit attached as Exhibit A-release of the Priority 

Mail Contract would be tantamount to revealing Emery’s costs and pricing strategies. The 

Priority Mail Contract contains 106 pages of detailed pricing schedules. The schedules contain 

separate line items for transporting flats, parcels, and outsides between each of ten Priority Mail 

processing centers (“PMPCs”) and a multitude of Air Mail Centers (“AMW’) and Area 

Distribution Centers (“ADCs”). It also contains adjustment factors for variations in the volume 

of pieces transported. The price variations reflected in the pricing schedule reflects Emery’s 
l 

experience in the industry and its analysis of costs and profits on the various routes. Even the 

table of contents contains confidential information about Emery’s pricing strategies and 

techniques. 

Thi:; detailed pricing information would allow UPS, or any other competitor, to infer and 

predict Emery’s costs for transporting different size pieces between the destinations chosen by 

Emery. Releasing the Priority Mail Contract would also reveal Emery’s pricing strategies. 

It would allow competitors to see the prices that Emery has concluded are appropriate for 

transporting individual pieces between PMPCs, AMCs, and ADCs. It would allow them to avoid 
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the extensive work involved in developing such a pricing strategy. At the very least, it would 

allow Emery’s competitors to estimate and undercut Emery’s bids on other commercial and 

government air freight contracts - a result prohibited by the FOIA and the Trade Secrets Act 

Gulf & Western, 615 F.2d at 530. Beyond undercutting, Emery’s bids, UPS or other competitors 

could use the information to determine which Emery routes are more profitable than others and 

which routes are discounted and to evaluate their own ability to compete on Emery routes. They 

could develop a plan to undercut Emery’s prices on Emery’s most profitable routes, leaving 

Emery with the less profitable ones - effectively “cherry-picking” Emery’s best routes. Such 

unfair competition would cause substantial harm to Emery’s competitive position in the air 

transportati~on market 

B. Emery and the Postal Service treat the Priority Mail Contract as 
confidential. 

The fact that Emery and the Postal Service have consistently treated the Priority Mail 

Contract as confidential also demonstrates that it should not be released without an appropriae 

protective order. See Snerrv Univac Div. v. Baldridee, 1982 U.S. Dist. LEXIS 17764, *8 (E.D. 

Va. 1982) (attached as Exhibit B). The Priority Mail Contract has been treated as confidential 

throughout its preparation, negotiation, and performance. The Priority Mail Contract itself 

prohibits Emery from providing copies to any third parties without. express approval of the Postal 

Service. Clause G.8 of the contract allows Emery’s subcontractors or prospective subcontractors 

to see the contract only under the terms of a nondisclosure agreement: 

G.8 Nondisclosure Agreements 

a. The offeror may distribute this RFP, or any resultant 
contract, or the USPS internally prepared design to subcontractors 
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or prospective subcontractors who have executed Nondisclosure 
Agreements with the Postal Service. No other distribution of the 
solicitation. or any resultant contract, is permitted. 

(Priority Mail Contract (Clause G.8) (emphasis added).) Once a subcontractor or prospective 

subcontractor is permitted access, the nondisclosure agreement limits the availability of 

information to those employees who (1) are actively involved in projects for the Priority Mail 

Contract and (2) have a legitimate reason to know the information. (a Ex. D (nondisclosure 

agreement e:xecuted by Wickwire Gavin, P.C.) 

Emery strictly complies with this requirement and instructs its employees that the 

information is confidential and not to be disclosed. Emery also strictly limits access by 

subcontractors and prospective subcontractors to those who have executed a nondisclosure 

agreement. Even Emery’s counsel was required to execute and comply with a nondisclosure 

agreement before reviewing or discussing any aspect of the Priority Mail Contract with Emery 

(see Ex. D.;) 
l 

C. Release of tbe WNET, TNET, and ANET contracts does not require 
release of the Priority Mail Contract. 

The Postal Service’s release of the portions of the WNET, TNET, and ANET contracts 

attached to IUpS’s motion is not relevant to the release of the Priority Mail Contract. None of 

those contracts contained the extensive pricing schedules contained in the Priority Mail 

Contracts, ‘The WNET and TNET contracts were not Emery contracts and they do not contain 

the extensive pricing information contained in the Priority Mail Contract. They contain only 

about ten line items each for aircraft, crews, maintenance, supplies, and other items. (a UPS 

Ex. A & B.) The portions of the ANET contract attached to UPS’s motion reveals no pricing 
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information at all.’ (a UPS Ex. C.) None of the three contracts correlates per-piece unit Prices 

to vohrmes and origin-destination information as in the Priority Mail Contract, Release ofthe 

daily rate for aircraft on the WNET contract would not permit an analysis ofEvergreen’s pricing 

strategy and discount rates. But analysis of the pricing schedules in the Priority Mail Contract 

would allo8w UPS or other competitors to do exactly that with Emery’s prices, Not only would 

release of the Priority Mail Contract give UPS access to the prices for each of Emery’s origin- 

destination pairs, but it would allow them to see Emery’s adjustment factors for volume. By 

allowing UPS to take advantage of Emery’s corporate experience and analysis of transportation 

costs and economies, it would give UPS an unfair competitive advantage. The Priority Mail 

Contract should thus be released only under an appropriate protective order. 

III. Only a protective order that bars access by UPS competitive decision-makers 
will adequately protect Emery’s proprietary and confidential information. 

WS,‘s characterization of the proposed protective conditions as “draconian” is 

unfounded. Essentially identical protective orders are used at GAO and in other federal court?! 

Their provisions were specifically intended to minimize the risk of inadvertent disclosure where 

a company seeks confidential information developed by a competitor. The protective order and 

the applications for access to protected materials proposed by Emery were adopted almost 

verbatim frolm the guide on bid protest practice published by the General Accounting Office 

itself. (a Exhibit C (United States General Accounting Office, Bid Protests at the GAO: A 

Descriptive Guide, Appendix I: Sample Protective Order (5th ed. 1995)).) The GAO order 

’ The document identified by UPS as the ANET contract appears to be portions of the 
contract awarded to Evergreen Airlines, the Air Terminal Handling Contractor, not Emery. The 
contract thus contains no Emery proprietary information. 

6 



properly requires counsel to disclose those lawyers in their firm who cannot represent they are 

not involveId in making their client’s competitive decisions. They require consultants to identify 

their firm’s clients, and they even require disclosure of information about spouses. Emery 

requests that the Postal Rate Commission follow this example. The requirement that consultants 

provide resumes and disclose the nature of the work and the identity of their clients is intended to 

provide the Rate Commission with information needed to assess the risk of inadvertent 

disclosure. A person whose spouse or law partner is involved in developing marketing or pricing 

strategies for UPS should not be allowed access to Emery’s proprietary information. Such a 

restriction appropriately minimizes the risk that Emery’s confidential information will be used by 

its competii.ors. As at GAO, the restrictions proposed by Emery are justified, 

CONCLUSION 

Emery proposes to release the entire Priority Mail Contract, including its table of contents 

and the detailed pricing schedules, under protective order. The protective order proposed by b 

Emery - the one adapted from GAO’s Bid Protest Guide - sufficiently eliminates the risk that 

the confidential and proprietary information contained in the Priority Mail Contract would be 

released to anyone involved in competitive decision-making for UPS or Emery’s other 

competitors Emery requests that the Rate Commission deny UPS’s motion to compel, enter the 

proposed protective order, and consider applications for access to protected material 
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CIVIL ACTION NO. 82-0045-A 

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF 
VIRGINIA Alexandria Division 

1982 U.S. Dist. LEXIS 17764 

OPINIONBY: I*11 

COLLIER 

June 16, 1982 

~8 
OPINION: MEMORANDUM OPINION AND ORDER $;: - 

El 

The issues in this reverse Freedom of Information Act case arise by virtue of 
the parties' Cross Motions for Summary Judgment. 

Plaintiff, Sperry Univac (Sperry) seeks a declaratory judgment and an 
injunction barring the Secretary of Commerce (Agency) from disclosing 
current-year price and discount information in connection with a contract 
awarded by the Agency to Sperry in 1980 for the supply of an Automatic Data 
Processing System (ADP). 

The contract (No. BC-El-SAC-66287) was awarded upon the bid submitted by 
Sperry in response to the Commerce Department's Request for Proposals. Under a 

the terms of the contract, Sperry was to provide hardware, software, 
maintenance, training and related service in connection with the lease and 
purchase by the Agency of a new data processing system known as the Census 
Control System. The contract had a value in excess of nine million dollars. 

In July and August of 1981, two of Sperry's competitors, Burroughs 
Corporation and Centennial Corporation, requested disclosure of the contract 
pursuant to 5 U.S.C. @ 522, the Freedom of Information Act (FOIA). 
Subsequently, in September 1981, ['21 the Department of Commerce advised 
Sperry of these requests. By letteres dated October 1st and November 5th, 1981, 
Sperry objected to' the requests for disclosure. 

On November 18, 1981, the Agency denied in part the FOIA requests, stating 
that the unit price and discount data contained in the contract was confidential 
commercial and financial information, "the disclosure of which would likely 
cause Sperry substantial competitive disadvantage." On December 2nd and December 
:L4th, 1981, Burroughs and Centennial noted their appeals from the Agency's 
decision. 

Sperry again noted its objections on December 29, 1981, and filed an 
affidavit supporting its contention that the requested information was 
confidential and a trade secret, the release of which would cause substantial 
competitive injury to Sperry. 



_I ,a>:,,,, 

PAGE 3 
1982 U.S. Dist. LEXIS 17764, * LEXSEE 

On appeal, the Agency partially reversed its earlier decision withholding the 
contract price information. By letter dated January 18, 1982, the Department of 
Commerce advised Sperry of its decision to release fiscal year 1982 price 
information including monthly unit amounts, monthly extended amounts and line 
item maintenance charges. Future-year price information would [*31 not be 
,disclosed. 

As a result of the Agency's determination, Sperry filed this action on 
5January 22, 1982, seeking to enjoin the Agency's decision and seeking a judicial 
declaration that such disclosure would be impermissible. 

Upon Mot-ion of the Agency and upon Order of this Court, the case was remanded 
to the Agency for reconsideration and reevaluation of its prior decision. 
Release of the relevant information was enjoined pending further Order of this 
Court 

On remand, the Secretary of Commerce, through his general counsel, elected to 
uphold his earlier determination to disclose current-year unit prices and to 
withhold future-year price information, stating: 

I have concluded that my determination of January 18, 1982, is correct and 
should not be modified. Thus, it is my determination that: 

1. The unit prices contained in the contract which the Department is 
c'bligated to pay this fiscal year and not exempt from disclosure under the 
Freedom of Information Act and should be made available to the public. 

2. The Monthly Unit Amounts, Monthly Extended Amounts and the fiscal year 
line item maintenance charges for fiscal years 1983 through 1989 are exempt from 
disclosure [*41 under exemption (b) (4) of the FOIA (5 U.S.C. @ 552(b) (4). 

Sperry proffers four grounds for setting aside the Secretary's decision. 
l 

First, the Agency's disclosure would be inconsistent with the FOIA exemption 
T'hree, 5 U.S.C. @ 552(b) (4) and the Trade Secrets Act. Third, the Agency action 

was arbitrary and capricious and not in accordance with the law. Finally, 
Sperry contends that disclosure would constitute an unlawful taking of its 
property without due process of the law. 

The FOIA is a disclosure statute. Section 5 U.S.C. 552(a) creates an 
obligation on the part of agencies to make certain information in their 
possession available to the public upon request. Subsection (b) of the FOIA 

sets forth nine specific exemptions to an agency's duty to disclose.This 
exempvzion subsection does not foreclose disclosure, rather, it merely 
establishes those classes of information which the agency may withhold. 

In particular, Title 5 U.S.C. @@ 552(b) (3) & (4) state: 

This section does not apply to matters that are -- 

* f f 

(3) specifically exempted from disclosure by statute (other than section 
552(b) of this title), provided that such statute (A) requires that matters be 
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withheld [*51 from the public in such a manner as to leave no discretion on 
the issue, or (B) establishes particular criteria for withholding or refers to 
particular types of matter to be withheld; 

(4) trade secrets and commercial or financial information obtained from a 
pIerson and privileged or confidential; 

The Trade Secrets Act, 18 U.S.C. @ 1905, has been found to be a qualifying 
sitatutory exemption within the meaning of @ 552(b) (3) of the FOIA. 
Westinghouse Electric Corp. v. Schlesinger, 542 F.2d 1190, 1199-1203 (4th Cir. 
1976). In addition, the Fourth Circuit has also held that the scope of the Trade 
Secrets Act and Exemption 4 of the FOIA "are "the same," or, 
"coextensive." Accordingly, material qualifying for exemption under (b) (4) falls 
within the material, disclosure of which is prohibited under @ 1905." General 
Motors Corp. v. Marshall, 654 F.2d 294, 297 (4th Cir. 19811, citing 
Westinghouse, 542 F.2d at 1204 n. 38. 

Title 18 U.S.C. @ 1905 provides: 

Whoever, being an officer or employee of the United States or of any 
department or agency thereof publishes, divulges, discloses, or makes 
known in any manner or to any extent not authorized by law any [‘61 
information coming to him in the course of his employment or official duties or 
by reason of any examination or investigation made by, or return, report or 
record made to or filed with, such department or agency or officer or employee 
thereof, which information concerns or relates to the trade secrets, processes, 
operations, style of work, apparatus, or to the identity, confidential 
statistical data, amount or source of any income, profits, losses or 
expenditures of any person, firm, partnership, corporation, or association 

shall be subject to criminal penalties. (emphasis supplied). 'c 

The Supreme Court has stated that "[slince materials that are exempt from 
disclosure under the FOIA are outside the ambit of that Act, the 
(;overnment cannot rely on the FOIA as congressional authorization for disclosure 
regulations that permit the release of information within the Act's nine 
exemptions." Chrysler Corp. v. Brown, 441 U.S. 281, 303, 304 (1979). It follows, 
though perhaps it begs the question, that disclosure under the Trade Secrets Act 
may not be considered "authorized by law" by virtue of the FOIA if that 
information falls under one of the nine FOIA exemptions; therefore, [*71 the 
FOIA may never be considered authorization for disclosure for Trade Secrets Act 
purposes. 

Under the FOIA, specifically 5 U.S.C. @ 552(a) (4) (5), only persons seeking to 
enjoin an alleged wrongful withholding of agency information may seek District 
Court review. That section does not provide for review in reverse FOIA cases 
such as this. In addition, 18 U.S.C. @ 1905, a criminal statute does not 
provide a private right of action to enjoin disclosure. Chrysler Corp. v. 
Brown, 441 U.S. 2.91, 316.317 (1979); General Motors Corp. v. Marshall, 654 F.2d 
294, 297 (1981). 

However, the Trade Secrets Act does provide the plaintiff a procedural right 
to judicial review by this Court under the Administrative Procedure Act. 5 
1J.S.C. @I 706, as a person "adversely affected or aggrieved" by agency action. 
That statute provides, in part, that this Court shall: 
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(2) hold unlawful and set aside agency action, findings and conclusions found 
to be -- 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with the law; 

* + t 

(F) unwarranted by the facts to the extent that the facts are subject to 
trial de now by the reviewing court. 

The Supleme ['El Court in Chrysler, 441 U.S. at 318, in considering a 
,similar reverse FOIA case involving disclosure of employment records and 
istatistics concluded that de nova review would not ordinarily be necessary; 
rather, "any disclosure that violates @ 1905 is "not in accordance with law" 
within the meaning of 5 U.S.C. @ 706(2)(A)." De nova review in such a situation 
is not proper. 

III 

The sole issue remaining in this case is whether or not release of the 
Sperry's current-year price information would violate the Trade Secrets Act. 

In this regard the Court notes that the information in question was submitted 
by Sperry under an express claim of confidentiality. That is, the price and 
discount information submitted in connection with the Request for Proposal 
contained the restriction that it not be disclosed outside the Government.In 

addition, Sperry maintained a policy of strict confidentiality and 
non-disclosure of this type of information in its dealings and with its 
employees. 

The contract itself provides for an initial term during which the Agency 
would lease the ADP equipment. At the end of the first year and in each 
subsequent year for eight years, the contract is subject [‘91 to renewal. 
C~cxnpetitors may underbid Sperry and capture the Government contract for any 
subsequent year. MOreOVer, the contract provides for termination at the 
convenience of the parties permitting the Agency to cancel the contract at the 
end of a one year term if another computer vending company betters Sperry's 
price. 

The price information in question was of a specific nature. If released, 
competitors would be given insight into Sperry's pricing strategy. Since some 
item and unit prices were discounted, competitors would be able to infer and 
predict the extent to which Sperry could discount specific contract items. Such 
information not only could reveal Sperry's discount strategy, but would 
jeopardize Sperry's contract with the Agency in future years, thus placing 
Sperry at a competitive disadvantage. 

IV 

This Court concludes that the current-year price information in question 
constitutes a trade secret and confidential statistical data and is of such a 
character that disclosure of this information would violate the Trade Secrets 
Act, 18 U.S.C. @ 1905, and therefore, it is ORDERED: 
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(1) that plaintiff's Motion for Summary Judgment is granted and that the 
defendant is [*lo1 enjoined from disclosing plaintiff's price and discount 
information obtained in connection with Contract No. BC-81-SAC-66287; 

(2) that defendant's Motion for Summary Judgment be, and the same hereby is, 
denied; 

(3) that the Clerk shall forward certified copies of this Memorandum Opinion 
and Order to all counsel of record. 
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Introduction 

The laws and regulations that govern contracting with 
the federal government are designed to ensure that 
federal procurements are conducted fairly and, 
whenever possible, in a way that maximizes 
competition. On occasion, however, bidders or others 
interested in government procurements may have 
reason to believe that a con&act has been or is about 
to be awarded improperly or illegally, or that they 
have been unfairly denied a contract or an 
opportunity to compete for a contract. A major 
avenue of relief for those concerned about the 
propriety of an award has been the General 
Accounting Office, which for almost 75 years has 
provided an objective, independent, and impartial 
forum for the resolution of disputes concerning the 
award of federal contracts. 

Over the years, GAO has developed a substantial body 
of law and standard procedures for considering bid 
protests. This is the fti edition of Bid Protests at 
GAO: A Descriptive Guide, prepared by the Office of 
the General Counsel to aid those interested in GAO’s 
bid protest process. We issued the fist edi*n of this 
booklet in 1975 to facilitate greater public familiarity 
with the bid protest process at GAO and we have 
revised it over the years to reflect changes in our bid 
protest procedures. This edition incorporates changes 
made to our Bid Protest Regulations, effective 
October 1, 1995, to implement the Federal Acquisition 
Streamlining Act of 1994 and to streamline the bid 
protest process at GAO. 
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Appendix I 

Sample Protective Order 

,., 

I 4 The sample 
protective order 
and the sample 
appkations for 
access to 
materials under a 
protective order 
are provided for 
informational 
purposes only 
and are subject 
to change. 
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Appendh I 
Sample Rotective Order 
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Appendix II 

Sample Applications for Access to 
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Materials Under a Protective Order 
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